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newly appointed board members

e Board of Education have approached
mysalf and members of my staff with certain
concerns in regard to the powers, duties and
functions of the new State Board of Bducation.

The concerns of these board members ‘can be
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characterized as questions regarding their
status during the period in which they are in
an advisory capacity to the cffice of the
Superintendent of Public Instruction.

I am therefore requesting from you a legal
opiniocn on the following questions:

1. Does the new State Board of Education have
any power and/or authority prior to the entire
board being confirmed by the State Senate, or is
confirmation by the Senate a condition precedent
to their functioning?

2. Prior to their confirmation, will members of the
State Board be allowed a per diem allowance?

3. When the new State Board accedes to the duties
currently delegated to the Office of the Superintendent
of Public Instruction., will the State Board of
Bducation be required to operate through the

Department of Finance in such matters as travel
expenditures and other monies expended, or will

the State Board of Bducation be independent of the
Department of Finance concerning the above questions?”

Section 2(a) of article X of the Illinois Constitution
of 1970 provides:

“There is created a State Board of Education
to be slected or selected on a regional basis.
The nuuber of members, their qualificationa,
terms of office and manner of election or
selection shall be provided by law. The Board,
- except as limited by law, may establish goals,
determine policies, provide for planning and
evaluating education programs and recommsnd
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financing. The Board shall have such other
duties and powers as provided by law.*

Sections lA-]1l through lA-4 of the School Code
(X11. Rev. Stat. 1973, ch. 122, pars. lA-l et seq.) implement
this constitutional provision by specifying selection., qual-
ification and terms for, and the pcwers and duties of, the
menbers of the State Board of Education.

With regard to your first questicn., section 1A=l
of the School Code (Ill. Rev. Stat. 1973, ch. 122, par. 1lA-1)
provides in part:

“On or before January 1, 1974, the menbers of the

State Board of Rducation ehall be appointed by the
Governor with the advice and consent of the Senate.
The State Board shall consist of 17 members. * w s»

Section 1A-3 of the School Code (Ill. Rev. Stat. 1973,
ch. 122, par. JA-3) provides in part:

"The State Board of Bducation shall assume full

powers and duties after initial appointment upon

the expiration of the term of the State Superintendent
of Public Instruction elected in 1970. During the
period from initiel appointment to the assumption

of full duties and authority. the State Board of
Education shall function in an advisory capacity

to and with the current constitutionally established
office of State Superintendent cf Public Instruction.
¢ % ¢ (emphasis added)

It is my understanding that on April 11, 1974, the
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Governor, pursuant to above cited provision, “appointed’ the
menmbers of the Board. It is my further understanding that,
as of this writing, none of the members appointed by the
Governor have yet been confirmed by the Senate.

It has been repeatedly held that whezre an appointnent
to public office requires approval or confirmation by semebody
other than the appointing power, the appointment is not valid
and perfected untii the action cf all bodies concerned has been
taken. People ex rel. MacMahon v. Davis. 284 Ill. 439; McCall

v. Cull, 75 P. 2d 696: United States v. Stewart, 19 How. (U.S5.)

79; Marbury #. Madison, 1 Cranch (U.5.) 137; State ex rel. Nagle
v. Stafford, 34 pr. 24 37?: Lockwood V. Jordan, 231 P. 24 428.
@ha word “initial“ in the phrase “initial appointment"
as used in section lA-3 of the School Code can only be construed
as the "first series” of appecintments made pursuant to the new
Act. The word "appointment” can only mean the completed, and
consummated act of appointment. The confirmation of the Senate
is the act necessary to complete the appointneht. |
Purthermore, I need not decide the question of whether
the Governor could have made a temporary appointment to £1i11 a

- possible vacancy in the offices during a recess of the Senate.
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pursuant to sectiocn 9 of article V of the Illinois Constitution
of 1970. It appears from the facts surrounding the ®appointment®
or nomination of the appointees on April 11, 1974, that it was
not tho intention of the Governor to make a temporary appointment.
In a letter dated April 11, 1974, from Governor ﬁalkor

to Secretary of State Howlett, after informing the Secratary of
his appointments to the State Board of Education, and after
aotﬂnq forth the names and addresses of the appointees, the
odvermr: states: Subject to contir&étion'.' upon the rec-e:l.}t
of ocaths, please issue the éémiaaions.“

As no conﬂmatién i\ﬂap ‘j’et been had and no oath
taken, or commissicns issued, it is my opinion that the "newly
appointed” members of‘ the State Board of Educaticn canmt'
presently enﬁez upon the duties of their office.

" In answer to your second question., as I have just
determined that the Board member appointees cannot as yet
perform the dutiaes of their office, it necessarily follows
that thoy cannot receive a per diem allowance for meeting
days under section 1lA-2 of the School Code. 1Iil. Rev. Stat.
1973, ch. 122, par. la-2. |

In your third question you have asked whether, upon
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acceding to the nytioa currently delegated to the Superintendent
of Public Instruction, the State Board of Education *11‘1 be
required to operate through the Department of Finance in such
matters as travel expenditures and other monies expended.

The State Board of Bducation is created by section
2 of article X of the Illinoim Constitution of 1970. Section
2(a) of article X sets forth the duties of the Board, as follows:

“® * ¢ The Board, except aa provided by law,

may establish goals, determine policies, provide

for planning and evaluating education programs

and recommend financing. <The Board shall have

such other duties and powers as prwided by law.”

Section 2(b) of article X pmi.daa

“The State Board of xaucation shall appoint
a chief educational officer." .

The above language does not set forth thq powers and
duties of the Board with regard to its own fiecal operai:ion.
Such matters are left to the General Assembly ("as provided by
lwv")' .

Saction 1A-2 of the School Coda (I1l. Rev. Stat. 1973,
ch. 122, par. :,13-2) pzovidce in part:

"% # # Bxpenses shall be apéroved by the Board

and be conaistent with the laws, policies, and
requirements of the State of Illincis regarding
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such expenditures, plus any mender may include
in hig claim for expenses a $50 per day per diem
for meeting days.*

It thus appears that we muat look to the "laws,
pelicies and requiremente of the State of Iliinois” to
determine in what fashion the Board is to operate in the
handling of expenditures.

' Section 10 of “AN ACT in relation to State finance"
(T111. Rev. Stat. 1973, ch. 127, par. 146) provides in part:

“§ 10. When an appropriation has been made by
the General Assembly for the ordinary and con-
tingent expenses of the operation. maintenance
and administration of the several offices, depart-
ments, institutions, boards, commiseions and
agencies of the State government. the State Comp-
troller shall draw his warrant on the State Treas-
urex for the payment of the same upon the presen-
tation of itemized vouchers, issued, certified,
and approved as follows:

For appropriaticns to:

v & %

(14) All other officeras, boards, commissions
and agencies of the State government, certified to
by such officer or by the president or chairman and
secretary or by the executive officer of such board,
commission or agency and appx'oved by the Department
of Finance:;

* A &

{(emphasis added)
The omitted paragraphs 1-13 and 15 and 16 explicitly deal with
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other State officgfs. boards and commissicons, and are not
relevant to the State Board of Education.

It is clear from the above cited section that vouchers
must be approved by the Department of Finance, and certified by
the chairman of the Board chosen pursuant to section lA-4(a) of
the School Code. I1l. Rev. Stat. 1973, ch. 122, par. 1A-4(A).

With regard to travel expenditures, section 12 of
"AN ACT in relation to State finance" (I1l. Rev. Stat. 1973,
ch. 127, par. 148) sets forth the requisites for travel
vouchers, and further provides:

“# * % An information copy of each voucher covering

a claim by a person subject to the official travel

regulations promulgated under Section 12-2 for

travel reimbursement involving an exception to the
general reatrictions of such travel regulations

shall be filed with the Auditor General who shall

submit these vouchers, or a report thereof, to the

Travel Control Board for approval. RAmounts disbursed

for travel reinbursement claime which are disap-

proved by the Board shall be refunded to the State
and deposited in the fund from which payment was

made . " ' : _

The Travel Control Board is created by section 12«1
of "AN ACT in relation to State finance". I11. Rev. Stat.
1973, ch. 127, par. 148-1.

Section 12-2 of the same Act provides:
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"8 12-2. Official travel regulations shall De
promulgated and published by the Department of Pi-

nance and shall be licable to the t
of State funds by personnel of all State agencies as
i 1 8 ct except the fol-

lowing: judges, mezmbers of the General Assenbly,

constitutionally elected State officers, and person-

nel under the jurisdiction of constitutionally elect-
ed State officers other than the governor. The
travel regulations and changes therein shall bBecome
effective only upon their approval by the Travel

Control Board." (emphasis added)

It appears from the foregoing that the travel
regulations promulgated by the Department of Fi@?h@u are
‘applicable to State agencies as defined in the Illinois
Auditing Act. However, the Illinois Auditing Act was repealed
by Public Act 78-884, of!ectivo‘septeubcx 20, 1973.

A statute which refers to ancother statute incorporates

part or all of it by reference. (Zurich General Accident and

Liability Ina. Co. v. Industrial chﬁiyaion. 331 I11. S76.) A
statute which apecifically refers to the particular provisions
of another statute incorporates such provisions as of the time
of ths adoption and.Atharctore. is not affected by any lﬁbs;quent
modification or repeal of the statute adopted, (Haas v. Lincoln
Park Commissioners, 339 Il1l. 491) unless the legielature has
expressly or by strong implication shown its intention to

incorporate subsequent amendments. (Culver v. People ex rel.
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Xochersperger, 161 Ill. 96; Taxpayers v. Sheahen, 4S5 11l1. 24
75;) The language of section 12-2 of “AN ACYT in relation to
State finance” does not indicate an intention, express or
implied, that the reference to the Illinois Auditing Act

would include euysqunnt amendments. It has been held that.’
where no such intention is shown, tha repeal of the statute
referred to will have no effect on thé refercnée statute unless
the reference statute is tepcalad:by implication with the
referred statute. (Suthorland} Stétutory constructidn;'§51.08,

P. 324; In re Heath. 144 U.S. 92y Hanson v. Omaha, 61 N.W. 24

556.) Therefore, the repeal df the Illinois Auditing Act has
no ei!ect on’ths reference of section 12+2 to the definition
of “"State agencies” in the Illinﬁis Auditing Act.

Pricr to its repeal, section 3 of the Illinois
Auditing Act (XIll. Rev. Stat. 1973, ch. 15, par. 63) defined
“State agencies" as:

“# * % [A]ll officers, departments, boards, commig-
sions, institutions, universities, colleges, bodies
politic and corporate of the State and any other person
or any other administrative unit of State govern-

mant or corporate outgrowth thereof, expending or
encumbering State funds by virtue of an approprias-
tion from the General Assembly, or handling money

on behalf of the State. or holding any trust funds
from any source derived."

The new State Board of Education clearly falls within

the definition of State agency set out above, and would thus
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be auhject to the travel xagg;ations of the Department of

Pinance.

In addition, it should be noted, that even if we
construe the ieferonce statute (section 12-2 of "AN ACT in
relation to State finance“).ae including any subsequent
nodifications and revinions of ihe rofétrcd statute (the Illinois
Auditing Act), the result would be the sama. Public Act 78-884
which repealed the Illincis Auditing Act, alsc enacted the |
Illinois State Auditing Act. 111. Rev. Stat. 1973, ch. 15,
paxs. 301-1 gg,ggg*

Section 1-7 of the Illinois State Auditing Act (I1l.
Rev. Stat. 1973, ch. 15, par. 391»7) defines State agencies as:

“* * & [A]ll officers, boards, commissions

and agencies creatsd by the Constitution, whether
in the executive, lecislative or judicial branch, but
other than the circuit court; all officers, depart-
ments, boards, commissions, agencies, institutions,
authorities, universities, bodies politic and corpo-
rate of the sState; and administrative units or cor-
porate outgrowths cf the State government which

are created by or pursuant toc statute, other than
units of local government and their officers, school
districts and boards of election commissioners; all
administrative units and corporate outgrowths of

the above and as may be created by executive or-

der of the Governor." (emphasis added)

The State Board of Education, as a board “created by the
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Constitution", even more clearly falls within the above
definition. | |
- In smtion, it is my opinion that the newly

appointed mmﬁgrs of the State Board of Education cannot

undertaske the duties of their otfico until they are confirmed
by the Senate. Until so confirmed, thay‘are not entitled to a
pexr ‘ﬂim allowance for meeting dhjm. It is my further opinion
that upon agsuming full powers and dutioa.. the 3tate Board of
Education. must have all mnditnros approved by thes Department
of Finanéo pursuant to section 10 of “AN ACT in relation to
State t:luance}‘*,(nl.. Rev. Stat. 1973, _c’h.' 127, par. 146) and
is further subject to the travel ragulations pron;ulqatéd by
the Department of Finance pursuant to sections 12, 12-1 and
12-2 of "AN ACT in relation to State finance". Il11. Rev.
Stétﬂ 1973, ch. 127, pars. 148, 148-1, and 148-2,

Very truly yours,

ATTCRNEY GENEBRAL




